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united states district court TOA“ | 
southern district of new yorx V4: (T? > a 
vy Darbex xa davis petitioner 2 53 T 
* Sa against 


hén frank sullotta hon john 4 sprice and all the judces of 
| the city court of yonkers ; respondents — 


the petitioner being duly sworn deposes cnd says; 
_ that she is the petitioner in *his actionand in support of he 
aeons to proceed in foria pcouperis without being required 
Oo prevay fees or costs stetecs as follows; 
I. that she is a citizen of tne united states; a 
2 that petitioner reccives 3137.20 a month from the s.si. federal 
public assistance ani tecause of her poverty she is unable to 
pay the costs of said suit or action 
3 that sze is unable to give security for the sa me. 
4that this action is brought for violation of petitioners civil 


rights eee -tne iy aa aca of the united sti.tes,. 


oa a 


/ of vs 
if YL Pi Pie = é tee BF i Ll, a ete RN. Seal eA 


- 


sworn te vefore me tnis sy dey of august 1974 


state of new york gs; 
coeniy of vronx 


barber davis beings 

petitioner in this action that she hee edges 
petition aendosfW8 the contents theredéf thet i. 
to ceponients°Hiowledse excent as to those a Leu: 
stated to Le allesed on information and belief an 
matters depondent believes it to be true 


sworn tO before me this “! Gay of august. I57+ 


. 
~‘, 
 ™ 


ALF! aa A Leif [est COPY AVAILABLE 


sen 


NOTARY Psite cage NO York 
“391595165 
pee aa? in e:enx County 
Commission Exoire: Merch 30, 1979 
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united states district court 
southern district of new york 


barbara davis petitioner 
against 


frenk cullotta ;hon john d e@ rice 
judges of the city court of yonkers 


respondents 


hon 
} and all the 


barbara davis a black receipent of s.s. i. federal 
public assistance 


hon frank gulotta presiding judge of the second judicial dept 
appellate division responsible on information and belief 
for tne aduinistretion of all the courts in the second judicia 
dept. hon john @ aprice a jucge of the yonizers city court; 
the othez defendants the judges of the yonkers city court wo 
have trial jurisdiction if petitioners case is placed on tneir 
trial calender. 


jurisdiction. 
jurisdiction is invoked pursuant to 28 usc 1343(39 and 4 


2201 2281 2284 42use I98I et sea 42 USe 1983 tne civil rights 
ect of 1866 and the 6th and I4 th amendnents. 


petition 


LS petitioner parbar2 davis was errested on june 3 1974 in yonkers 
new yors. 

2.sne was charged with driving while intoxicated section Ii92 
subd_2c:3 of the venicle and traffic law of new york state an 
unclassified misdeamonor punishable upon conviction by a 

sentence of upd to 2 year in prison.;said charge is’ pendixg 

in the yonkers criminal court. 


3.she was also charged with drivingwithout having a license a 
traffic infraction 509 iz I) of the vehicle and traffic law 


punishable upon conviction by a sentence of up to I5 days in 


| prison. said charge is schulded for trial in the yonkers traffi 
i court on sept 17 IS74. 


i 4.when petitioner plead not guilty the case was fixed for triai 
jon july 31 1974. ee 
5.0on july 31 1974 when the case was called for tria’. petitioner 


requested the respondent hon john a aprice to appoint counsel © 
to assit in her defense. . Be ae » 


ee a isd 
nace 


RA Ie 8 RWS TAR NNN Se a, NER eA aC RR RN RCE RNS ANE VRE a A SR RA 
5 7 ar mc sh an ae ~ 7 
SARI PPO AERC — a . - 


ABO A OR gH ONS 


6.judge d aprice rcfused to appoint counsel for petitioner. 


71. petitioner ther requested an adjournment to consult with 
counsel. 


| 8. judge d aprice merixed the cee s final aceinst etitioner 
trial to proceed on sept if 1974 eetinge treat t counsel i 
9.that petitioner does not understand the rules of evidence. 


Io.that petitioner does not have sufficient mental capacity to 

be placed cn trial without the guiding hand of counsel 

II.that upon conviction of being anunlicensed operator section 

509 sudd I of the venicle and traffic law a traffic infraction 
| petitioner can be sentenced to:a tern of imprisonment of up 
hto I5 days in jail. 


1 i2 upon information and belief section 60.40subd3 of the new yor: 
| state criminal procedure law tne state may use a conviction for 


unlicensed operator to prove tne elements of driving while 
intoxicated section T192 subd 223 of the vehicle and traffic 


law of new yorx which petitioner upon conviction could face a 
sentence of up to one yezr in jail. 


IZ that section 722 a of the comty law does not provide for th 


] assignment of counsel for traffic infractions. 
| 722 a defention of crime 


for whe u » ses 9 , - = 


ee sie neaauces law or ordinance of a political subdivision 
of this state; cther than one that defines ‘ traffic infractio 


mn_of_inprisonnent_is_cutnoriz 
. ‘ Perse eA ae tre ae otha pm = a) ie 
upon conviction thereof added 1 1965 c 878subd I ca 

a 


I4 that section 170.19 subd 3 min 
. ec of the new yokk st 
PL eae law does not vrovide for the adaionnet Sr cceaea 
or traffic infractions attached herein as exhibit I, 


pa said statutes on information @ belief are in direct 
violation of the ! ‘ 
basin 407 us ee reel cer ¥ 


Je 
16 


-that 722 a of the county law andI70.10 subd 3 of the . 


ae procedure law of ny state denying counsel for traffic 
infrections as applies to your petitioner deni h % : 
amendment right to counsel and her I4th pe woe her her 6% lau 
A RED GES CW Gat eon com ees ceNt eR. (20 OD Cane ome ce ee Gey ene ee am 

process of law. né_her_I¢th_amendment right _to_duerte 
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relief requested. . 


petitioner asizs this court to converne a three judge panel and 
_in the meantime to issue a preliminary injunction prohibitin 
‘enforcement of section 722a of tie county law as applies to 
traffic infractions and section I70.I0subd3 (c) of, the crininal 
procedure law as applies to traffic infr,ction®: = 
laws donot allow for the assignment of counsel. 

pending; determination of this motion let all proceedings ‘be 
atayed against petitioner in yonkers traffic court; 
a for the following reasons 


the actions and threatened actions of defendants as aforesaid 
will deny petitioner her 6th amendment right to counsel and 
her I4 th amendment right to due process of law. 


unless this court restrains said void invalid and unconstit 
utional actions petitioner will suffer and continue to suffer 


serious immediate and irreperable harm 
the issuance of a preliminary injunction herein will not 
cause undue inconvenience or loss to defendants but it will 
prevent irreparble injury to petitioner. 
wherefore petitioner prays that upon filing of tnis complaint 
the court advance this case on the docket and order a speedy 


| hearing of same and upon said hearing the court. 
| issue a permanent injunction enjoining defendants and each of 


them their agents emvloyees end successors anc all persons in 
} active concert with them from enforcing 722a of the county law 
las applies to traffic infractions and section I70.I0 subd 3c of 
the ny Se peony ob per law as applies to traffic infractions 


and to issue a declaratory judgment that the aforesaid section 
of law are unconstitutional 
respectfully submitted ? 
barbara davis petitioner pro se; 
send c/o abraham davis 


IIOQ O7 rd 
foedst nits ny 
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PART TWO—THE PRINCIPAL 
PROCEEDINGS 


TITLE H—PRELIMINARY PROCEEDINGS IN 
LOCAL CRIMINAL COURT .. - 


ARTICLE 170—PROCEEDINGS UPON INFORMATION, SIM- 
PLIFIED TRAFFIC INFORMATION, PROSECUTOR’S 
INFORMATION AND MISDEMEANOR COMPLAINT 

* FROM ARRAIGNMENT TO PLEA 


Sec. 


170.10 Arraignment upon information, simplified traffic informa- 
tion, prosccutor’s information or misdemeanor complaint; 
defendant’s presence, defendant's rights, court’s instruc- 
tions and bai] matters. 

Remova! of action from one loca] criminal court to another. 

Divestiture of jurisdiction by indictment; removal of case 
to superior court at district attorney's instance. 

Divestiture of jurisdiction by indictment; removal of case 
to superior court at .-{cndant’s instance. . 

Motion to dismiss information, simplified traffic informa- 
tion, prosecutor’s information or misdemeanor complaint. 

Motion to dismiss information, simplified traffic informa- 
tion, prosecutor’s information or misdemeanor complaint; 
as defective. 


Motion to dismiss information, simplified traffic informa- 
tion, prosecutor’s information or misdemeanor complaint; 
in furtherance of justice. 

Motion to dismiss information, simplified traffic informa- 
tion, prosecutor’s information or misdemeanor complaint; 
procedure, 

Motion in superior court to dismiss prosecutor's information. 

Adjournment in contemplation of dismissal. 

Adjournment in contemplation of dismissal] in cases involv- 
ing marihuana. 

Requirement of plea to information, simplified traffic infor- 
mation or prosecutor’s information. 

Replacement of misdemeanor complaint by information and 
waiver thereof. 

Release of defendant upon failure to replace misdemeanor 
complaint by information. 

Hearing upon misdemcanor charge in the New York City 


Title H PRELIMINARY Proceepincs § 170.10 


§ 170.10 Arraignment upon information, simplified traffic 
information, prosecutor’s information or misde- 
_ meanor complaint; defendant's presence, do- 
 fendant's rights, court’s instructions and bail 
matters j ‘ 


1. Following the filing with a local criminal court of an in- 
formation, a simplified traffic information, a prosecutor’s in- 
formation or a misdemeanor complaint, the defendant must be 
arraigned thereon. The defendant must appear personally at 
such arraignment except under the following circumstances: 


(a) Where the only offense or offenses charged are traf- 
fic infractions and/or misdemeanors relating to traffic and 
where the procedure provided in sections eighteen hundred 
five and eighteen hundred six of the vehicle and traffic law 
is applicable and, if followed, would dispense wifh an ar- 
raignment or personal appearance of the defendant thereat, . 
nothing contained in this section affects the validity of such 
procedure or requires such personal appearance ; 


| 

(b) In any case in which the defendant's appearance is 

required hy a summons or an appearance ticket, the court 

in its discretion may, for good cause shown, permit the de- 
fendant to appear by counsel instead of in person, - 


2. Upon any arraignment at which the defendant is personal- 
ly present, the court must immediately inform him, or cause him 
to be informed in its presence, of the charge or charges against 
him and must furnish him with a copy of the accusatory instru- 
ment, 


- 8. The defendant has the right to the aid of counsel at the 
arraignment and at every subsequent stage of the action. If he 
appears upon such arraignment without counsel, he has the fol- 
lowing rights: - 

(a) To an adjournment for the purpose of obtaining coun- 
sel; and 

(b) To communicate, free of charge, by letter or by tele- 
phone, for the purposes of obtaining counsel and informing 
a relative or friend that he has been charged with an of- 
fense; and x 

(c) To have counsel assigned by the court if he is finan- 
cially unable to obtain the same; except that this para: 
graph does not apply where the accusatory instrument 
charges a traffic infraction or infractions only. — 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BARBARA DAVIS, on behalf of herself and 
all other persons similarly situated, 


Plaintiffs, 
- against - 


HONORABLE FRANK A. GULOTTA, as Presitiing ii 

Justice of the Appellate Division of the Civil Action No. 
New York State Supreme Court, Second 74 Civ. 3631 
‘Department; HONORABLE JOHN D‘APRICE, as (C.B.S.) 

Judge in the Traffic Part of the City Court 

of Yonkers; PATROLMAN MATTHEW WALSH, as 

the police officer through whom the trarfic AMENDED COMPLAINT- 
infraction proceeding against plaintiff CLASS ACTION 
Barbara Davis was brought by the People 

of the State of New York; on behalf of : 
themselves and all other similarly situated 
Presiding Justices of. the Appellate Divisions 
of New York State Supreme Courts, all other 
similarly situated Judges and Hearing : 
Officers hearing traffic infraction charges 
in the State of New York, and all other 
similarly situated persons through whom 
traffic infraction proceedings are brought 
by the People of the State of New York, 


. Defendants. 


PRELIMINARY STATEMENT 


8 
1. This is a class action for declaratory and 


injunctive relief pursuant to 28 U.S.C. §§2201 and 2202, and 


Rules 23, 57 and 65 of the Federal Rules of Civil Procedure 


to protect certain rights, privileges and immunities secured 


by the Sixth and Fourteenth Amendments and the Due Process 
and Equal Protcction Clauses of the Fourteenth Amendment to 


the United States Consti.tuticn. 


2. By this proceeding plaintiff seeks, on behalf of 
herself and all others similarly situated, a judgment declaring 
that as indigent defendants unable to obtain counsel they have 
a constitutional right under the Sixth and Fourteenth Amendments 
and the Due Process and Equal Protection Clauses of the Fourteen 
Amendment to the assignment of counsel in traffic infraction 
proceedings. r 

x By this proceeding plaintiff seeks, on behalf of 
herself and all others similarly situated, a judgment declaring 
neon tutienal: on their face and as applied, Section 170.10(2) 
(c) of the New York Criminal Procedure Code and Section 722-a 
of the New York County Law, as viclative of the constitutional 
right, under the Sixth and Fourteenth Amendments _—< the Due 
Process and Equal Protection Clauses of the Fourteenth Amendment, 
of plaintiff and plaintiff class members as indigent defendants 

‘ 


unable to obtain counsel to the assignment of counsel in traffic 


infraction proceedings. 


4. By this proceeding plaintiff seeks, on behalf of 


herself and all others similarly situated, a permanent injunction 


om irene Lee sn -temee meena ete iii acta 


restraining defendants and defendant class members from pro- ~ 
ceeding against and from failing to assign gounsel to all. indigen 
defendants in traffic infraction proceedings who pesos to 
obtain counsel, and restraining defendants and defendant class 
members from enforcing, applying, or relying on Section 170.10(2) 
(c) of the New York Criminal Procedure Law and Section 722-a of 


“ 


the New York County Law, on their face and as applied, to 


We unconstitutionally proceed against or deny assignment of counsel 


e 


to indigent defendants unable to obt2in counsel in traffic 
infraction proceedings. 
5. Declaratory and injunctive relief are necessary 


and appropriate since plaintiff and plaintiff class 


menbers will otherwise suffer irreparable injury for 


4 


which there is no adequate remedy at law. 

6. This is a proper case for the convening of a 
‘three-judge court pursuant to 28 U.S.C. §§2281'‘ and 2284 
in that the plaintiff herein, on behalf of herself and all 
others similarly situated, seeks an injunction restraining 
the operation, execution and enforcement of Section 170.10(2) (c) 
of the New York Criminal Procedure Law and Section 722-a 


of the New York County Law, on their face and as applied, 


: upon the ground of stheir unconstitutionality, by restraining- 
the actions of defendants and defendant class members, all 
officers of the State, in enforcing, executing, or relying 
on those statutory provisions to proceed against or deny 


assignment of counsel to plaintiff or plaintifé class 


members as indigent defendants unable to obtain counsel in 


traffic infraction proceedings. 


JURISDICTION 


7. Jurisdiction over this suit is conferred upon 

this Court by 28 U.S.C. §1343(3) as an action to redress 

i | the deprivation, under color of state law, of rights, 
privileges and immunities secured by the United States 


Constitution. 


CLASS ACTION ALLEGATIONS 


a 


A. Plaintiff Class 


8. Plaintiff brings this action as a class action 
pursuant to Rule 23(a) and, in addition, Rule 23(b) (2) or, 


in the alternative, Rule 23(b)(1)(A) or (B) of the Federal 


_ Rules of Civil Procedure. _ a 


9. The plaintiff class is composed of all indigent 
@efendants in traffic infraction proceedings in the State 
of New York who are unable to obtain counsel and who seek .. 


to have counsel assigned them as a matter of ‘constitutional ” 


right. ee 


10. This class action is properly brought pursuant 


to Rule 23 because: (a) the clas is so numerous that 
joinder of all members is inpxeotieshies (b) there are 
questions of law and fact common to the class, namely, 

the constitutional right of indigent detetauaks unable to 
obtain counr~? to the assignment of counsel in traffic 
infraction prc eedings, and the constitutional validity 

of Section 170.10 (3) (c) of the New York Criminal Procedure 
Law and Section 722-a of the New York County Law, on their 
face and as applied, in violating that constitutional 

right; (c) the claims of the representative plaintiff are 
typical of the claims of the members of the class; (d) The 
Legal Aid Societv of New York City, attorney for the 
plaintiff, has legal resources and experience adequate to 
protect all members of the class and will. fairly and 
adequately protect the interests of the class; (e) defendants, 
in proceeding against and in fa‘ling to assign tounsei to 
plaintiff and plaintiff class members as indigent defendants 
_ unable to obtain counsel in traffic infraction proceedings, 
have acted and refused to ect on grounds generally applicable 
to the class, thereby making appropriate final injunctive « 
relief and corresponding declaratory relief with respect 


to the class as a whole; (f) ‘the prosecution of separate 


4 


actions by individual members of the class would create a 
rask of varying adjudications with respect to individual . 
members of the class which might establish incompatible 
standarés of conduct for the defendants in this accion, 

and would create a risk of adjudications with respect to 
individual members of the class that might as a practical 
matter be dispositive of the interests of the other members 
not parties to the adjudications or substantially impair 
or impede their ability to protect their interests. 


B. Defendant Class 


ll. Defendant HONORABLE FRANK A. GULOTTA, the 


Presiding Justice Of the Appeliate Division of the Supreme 

3 
Court, Second Department, defendant HONORABLE JOHN 
D'APRICE, a Judge in the traffic part of the Yonkers City 

e 

Court, and PATROLMAN MATTHEW WALSH the police officer 
through whom the traffic infraction proceeding against 
plaintiff Barbara Davis ‘was brought by the people of the 
State of New York, are representatives, respectively, of 
a class of defendants composed of the Presiding Justices of 
the Appellate Divisions of the New York State Bip eae Courts, 


of all judges and hearing officers hearing traffic 


infraction charges in the State of New York, and of all : 


> Ae = oer 


Seer ee ar ee 


- All - 


persons through whom traffic infraction proceedings are 
“brought by the People of the State of New York. 


12. This is a proper class of defendants pursuant 


Sal 
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to Rule 23(a) and, in addition, Rule 23(b) (2) or, in the 
alternative, Rule 23(b) (1) (A) or (B) of the Federal Rules 


of Civil .rocedure because: (a) the class is so numerous 


that joinder of all members is impracticable; (b) there 
are questicns of law and fact common to the class; (c) the 
defenses of the representative defendants are typical of the 
defenses of the class; (d) the representative jiefendants 
will fairly and adequately protect the interests of the class; 
fe) plaintiffs in bringing this action have acted on grounds 
generally applicable to the aiges thereby nee appropriate 
final injunctive relief and Sd beespenmins declaratory relief 
with respect to the class as a whole; (f) the prosecution of 
separate actions against individual members of the class would 
create a risk of varying adjudications with respect to indivi- 
dual members of the class which might establish incompatible 
standards of senNeat tox the plaintiffs in this action, and 
would: create a risk of adjudications with respect to * adividual 
members Of the class that might as a practical natter be 
dispositive of the interests of the other members not parties 
to the adjudications or substantieliy impair or impede their 


ability to protect their interests. 


- Al2 - 
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STATUTORY SCHEME 


13. In New York State a traffic infractian is 

not deemed a crime and the punishment imposed therefor is 
not deemed penal or criminal punishment. §155 of Vehicle 
and Traffic Law. 

14. In New.York State a person convicted of a> 
traffic infraction may be punished by a fine or duet panied 

or both. Multiple convictions bring escalating penalties. 

§60.20 of Penal Law; §§1800(b) and 1180(£) of Vehicle and 


Traffic Law. 


15. In New York State a person who pleads guilty 
to or is convicted of a traffic infraction is subject to 
suspension and revocation of his driver's license and 


certificate of registzation. §§510 and 1807(1) of 


Vehicle and Traffic Law. 


16. In New York State a canviction of ‘a traffic 
infraction may be used to prove the elements of a subsequent 
criminal charge against the defendant. §60.40(3) of 
Criminal Procedure Law. | 

17. Pursuant to §170.10(3)(c) of the New York 
Criminal Procedure.Law, an indigent defendant charged in 
New York State with? any criminal offense, whatever the 


possible penalty, has the statutory right to the assignment 


right if he is charged with a traffic infraction or infractions 


only. ‘ 
18, Pursuant to §§722, 722-a, and 722-b of the 
New York County Law provision is made in New York State for 


the assignment of compensated counsel for an indigent 


of counsel, except that He is specifically denied that 


defendant charged with any offense for which a sefitence to 


except that §722-a explicitly excludes traffic infrections 


_from such covered offenses for which compensated counsel 


is provided. id 
| 
NAMED DEFENDANTS 


19. HONORABLE FRANK A. GULOTTA is the. Presiding 


a term of imprisonment is authorized upon conviction thereo., 
Justice of the Appellate Division of the New York State 
Supreme Court, Second Department, and as such has 
administrative power over the courts in the second 
judicial department. 

20. HONORABLE JOHN D'APRICE is a Judge in the “ 
traffic part of the City Court of Yonkers. 

21. PATROLMAN MATTHEW WALSH is the police officer | 
sis aiventna the plaintiff Barbara Davis and served her | 
with a summons charging her with the traffic infraction of | 


driving a motor vehicle without a license, and in whose 


name the traffic infraction proceeding was brought 

against Barbara Davis by the People of the State of New 

York. a | | | 
PLAINTIFF BARBARA DAVIS 

22. Plaintiff Barbara Davis is a citizen of the 
United States and of the State of New York and resides in 
New York City. , 

23. On June 3, 1974 plaintiff was arrested in 
Yonkers, New York, by Satrolman Matthew Walsh. Plaintiff 
was charged by Patrolman ‘ialsh pursuant to §509(1) of the 
Vehicle and Traffic Law with driving a eee vehicle without 
a license, a traffic infraction punishable upon first 
conviction by $50 fines and/or 15 days imprisonment pursuant 

to §1800(b) of the Vehicie ena Traffic Law. Said charge 


was returnable in the traffic part of the Yonkers city 


Court. Plaintiff was also charged pursuant to_§1192 (2) and 


(3) of the Vehicle und Traffic Law with driving a motor 
vehicle while intoxicated, punishable upon first conviction 
by a fine of not more than $500 and/or imprisonment for 


not more than June year pursuant to §1192(5) of the Vehicle 


« 


‘ 


and Traffic Law. Said charge is pending in the Yonkers 


Criminal Court. 


infraction charge, the case was set for trial in Yonkers 


Traffic Court on July 31, 1974. When the case was called 
for trial plaintiff requested defendant Judge .iv,an D'Apy ace 


| 
24. When plaintiff pled not guilty to the traffic 
: to appoint counsel to assist her in her defense, since she 


was financially unable to retain counsel or obtiin free 


counsel. Judge D'Aprice refused to appoint counsel for 


\ 


plaintiff. Plaintiff then requested an adjournment in 
order to have an opportunity to consu?.t with counsel. 
Judge D'Aprice marked the proceedings final against 
plaintiff, trial to proceed on September 17, i972, “nether 
or not plaintiff had counsel. The trial date wes 


subsequently adjourned to October 1, 1974. 


counsel and has not succeeded in securing counsel to assist 


her in defending against the traffic infraction charge. 
Plaintiff does not understand the rules of evidence and 
does not have sufficient mental capacity tc defend herself 


i 

‘ 
F “a d 
25. Plaintiff is financially unable to retain | 
at trial without the assistance of counsel. 
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26. If plaintiff is convicted of the traffic 
infraction charge of driving without a license she could 


" be fined up to $50 and imprisoned for up to 15 days. - 


Upon information and belief, under §60.40(3) of the Criminal 


Procedure Law that conviction could also be used by the 


State to prove elements of the criminal offense of 
driving while intoxicated with which plaintiff is charged 
in Yonkers Criminal Court. Conviction of that criminal 
offense is punishable by a fine of up to $500 and/or by 
imprisonment of up to one year. 

27. On October 1, 1974, the date set for trial on 
the traffic infraction charge, the plaintiff appeared in 
Yonkers City Court, traffic part, -still without the 
assistance of counsel. At that time, Judge D'Aprice, 
over the plaintiff's abject ion: transferred the traffic 

_infraction case to Yonkers Criminal Court, where it is 
scheduled to be heard on December 27, 1974, together with 
the pending misdemeanor charge against the plaintiff. 

STATEMENT OF CLAIMS 

28. Plaintiff and plaintiff class membexs as 
indigent defendants unable to obtain counsel are entitled~ 
under the Sixth and Fourteenth Amendments to the United 


States Constitution to the assignment of counsel in traffic 


infraction proceedings, where convictions can result in 
imprisonment and serious property deprivations. 

29. Plaintiff and plaintiff class members as indigent 
defendants unable to obtain counsel are entitled wider the 
Due Process Clause of the Fourteenth Amendment to the United 
States Constitution to the assignment of encuae? in traffic 
infraction proceedings, where convictions can result in 
imprisonment and serious property deprivations. 

30. Plaintiff and plaintiff class members as: indigent 
defendants unable to obtain counsel are entitled under the 
Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution to the assignment of counsel in 
traffic infraction proceedings, where indigent defendants faced 
with criminal charges having less and no more serious possible 
consequences than traffic infraction charges are entitled 


under New York statutory law to assignment of compensated 


~ 
rd © 


counsel. 
31. Section 170.10(2)(c) of the New York Criminal ~ 

Procedure Law and Section 722-a of the New York County Law 

are, on their face and as applied, violative of the Sixth and 

Fourteenth Amendments to the United States Constitution in 

that said statutes’ violate the constitutional right of plain- 


a 
tiff and plaintiff class members as indigent defendants unable 


to obtain counsel to the assignient of counsel in traffic 
e 
infraction proceedings. 

32. Section 170.10 (2) (c) of the New York Criminal 
Procedure Law and Section 722-a of the New York County Law 
are, on their face and as applied, violative of the Due 
Process Clause of the Fourteenth Amendment to the United 
States Constitution in that said statutes:violate the 

* 
constitutional right of plaintiff and plaintiff class 
members as indigent defendants unable to obtain counsel to 
the assignment of counsel in traffic infraction proceedings. 

33. Section 170.10(2)(c) of the New York Criminal 
Procedure Law and Section 722-a of the New York County Law 
are, on their face and as applied, violative of the Eoual 
Protection Clause of the Fourteenth Amendment to the United 
States Constitution in that said statutes violate the right 
of plaintiff and plaintiff class members as indigent 
defendants unable to obtain counsel to the assignment of 
counsel in traffic infraction proceedings while granting 


the right to the assignment of counsel to indigent defendants 


faced with criminal charges having less and no more serious 


possible consequences than traffic infraction charges. 


RELIEF REQUESTED 
WHEREFORE, plaintiff, on behalf of herself and all 


the members of the class, respectfully prays that this 
Court: 
1. Assume jurisdiction of this cause and convene 
a three-judge court pursuant to 28 U.S.C. §§2281 and 2284. 
Ze Setermine by order, pursuant to Rule 23(c) (1) 
of the Federal Rules of Civil Procedure, that this action 
be maintained as a Glass sation. 
3. Pursuant to 28 U.S.C. §§2201 and 2202 and 
Rule 57 of the Federal Rules of Civil Procedure, enter a 
judgment declaring that plaintiff and plaintiff class 
members as indigent defendants unable to obtain counsel have 
a constitutional right, under the Sixth and Fourteenth 
Amendments and the Due Process and Equal Paoteckion Clauses 
of the Fourteenth Amendment, to the assignment of counsel 
in traffic infraction proceedings, and that Section 170.10 
(2) (c) of the New York Criminal Procedure Law and Section 722-a 
of the New York Sauces Law are, on their face'and as applied, | 
Fourteenth Amendments und the Due Process and Equal 


Protection Clauses of the Fourteenth Amendment, of plaintiff - 


i 
violative of the constitutional right, under the Sixth and 


and plaintiff class members as indigent defendants unable 
to obtain counsel to the assignment of counsel in traffic 


infraction proceedings. 


4. Enter a permanent injunction restraining defendants 
and defendant class members from proceeding against and from 
failing to assign counsel to all indigent defendants in 
traffic infraction proceedings who are unable to obtain 
counsel, and restraining defendants and defendant class 
members from enforcing, applying, or relying on §170.10(2) (c) 
of the New York Criminal Procedure Law and §722-a of the 
New York County Law, on their face and as applied, to 
unconstitutionally“proceed against or deny assignment of 
counsel to indigent defendants unuble to obtain counsel 
in traffic infraction préceedings. 


5. Pursuant to Rule 54(d) of the Federal Rules of 


° 


Civil Procedure allow plaintiff reasonable attorneys fees 
and her costs and disbursements herein and also grant her 
and the members of the class such additional and further 


relief as to this Court may seem just and equitable. 
Dated: New York, New York a 
October 25, 1974. 


Respectfully submitted, 
KALMAN FINKEL 
The Legal Aid Society 

By 
JOHN E. KIRKLIN . 
GUY W. GERMANO, Of Counsel 
The Legal Aid Society 
Civil Appeals Bureau 
267 West 17th Street 
New York, New York 10011 
Tel.: 691-8320 
Attorney for Plaintiff 


UNITED, STATES DISTRICT COURT 
SIULUERH DISTRICT OF Net YORK 


ABBARA DAVIS, on dehal? of herself aré 
21] otner persons similarly situated, 


ae Plaintirr, 
- -against- 


HONORABLE FRANK A. GULCTTA, as Presiding Justice 

of the Appellate Division of the New York State 

Supreme Court, Second Deoartment; HONORASLE JOHN : 7 
D'APRICE, es Judse in the Treffic Part of the City , Civ. 3631. 
Court of Yonkers; PATROLMAN MATTHEW WALSH, es the : 
police officer through whom the traffic infrac- 

tion proceeding ag2inst plaintiff Barodara Davis 

was brought by the People of the State of New 

York; on benalf of themselves and all other simi- 

larly situated Presiding Justices of tne tprellate 
Divisions of New Yors State Supreme Courts, ail 

other similarly situated Judges and Hearing Offi- 

cers hearing traffic infraction charges in the 

State of New York, and all other similarly situated 

persons through whem traffic infraction proceedings 

are brought by the People of the State of New York, 


Defendants. 
MEWORAN D : 
STEWART, DISTRICT JUDGE: 
Plaintiff Barbara Davis was arrested on June 3, 1974 
and charged with ¢eriving a motor venicle without a license pur- 
suant to §509(1) of the Vehicle and Traffic Law (McKinney's 1970) 


end with driving 2 motor vehicle while intcxicated pursuant 


Ls 
§1192(2) and (3) of the Vehicle and Traffic Law (McKinney's 


The charge of driving without a license, a traffic infraction, 
punishable by a $50 fine, 15 days in jeil or both, was made re- 
turnable in Yonkers Traffic Court on July 31, 1974, after Dlain- 
tiff had entered a plea of not guilty. The charge of driving while 
intoxicated, a misdemeanor, was returnable in Yonkers Criminal 


Court. . 


F L4°? vequssbed the assignrent of counsel, allerén” thik. Shs a5 
. unetle te arrord to hire en ettorney. Tne Honccsvle Joha P'arrice 


then adjourned plaintiff's case to September 17, informing her that 
she »2s not entitlee to counsel in a traffic infrection cos? and 

that she would have to proceed on that day with os without counsel. 
Flranseript of July 31, 1974, Traffic Court, Yonkers, apoendad to 
2) 


of 


Plalntirfr's Reply Memorandum of Nov. 3, 19753. 


Bbout two weeks later, plaintiff Davis, proceeding tro se, 


Brought this action to stay the proceedings eg2 inst her in Yonkers 


Traffic Court and to enjoin the enforcement of state st 


. erohibit the assignment of counsel in traf? fic infrac 
ings. On September 9, 1974, the clerk of t @ tra?fic court invormed 
vizintiff oy letter that "you have the right c. the aid of ccunsel 


at all stages of this action, and if you are financially un2die to 

obtain counsel, the Court will assign an attorney to repr 2serns you." 
- A copy of this lette. was sent to the New York State Attorney Gener- 

al's offlee. The letter also informed pl 1 1tiff that her case haa 

been further adjourned until October 1, 1974. Gn that date, the 

case was transferred to Yonkers Criminal Court anc made return- 

able with the misdemeanor charge on December 27, 1974. 

anwnile, on September 11, defendants toved to dis- 

iss this action as moot on the ground that oiaintif?r hac been 

‘nformed or her right to assigned counsel pursu2ns co the 

clerk's letter of September 9. On October 25, plaintiff, now 


represented in her federai action by the Legal Aid Society, 


[Sor aaa 


Gn order sursies* 
Procedure ("F.2,.¢iv.?.") adding plains 
cnew Waish as @ party dis 
ed tha= this cours 
om ruling on the motion to dismiss un 
had completed discovery. 56(f> F.R.Civ.?. Pleirtirer 
also filed an amended complain: : her case to make it 
~ 
@ ciass action on behalf of 211 indigent dafendants who are 
before New York courts on c!} of violation of the traffic 
law .:d@ who are unable to ootain counsel. The amended coz 
against the Honoradle Frank A. Gulotte, the 
he Appellate Division of the Supreme Court, Secon 

Devartment, Judge D'Avrice, are Patrolman Walsh, as representa- 
tives of a2 class of defendants comnosed of the presiding jus- 
tices of the Appellate Divisions of the New York State Supren 
Courts, all judges and hearing officers hearing traffic in- 
fraction charges in the State or New York, and all other persons 
through whom trarfic infraction oroceedings are brougnt by the 

s2eks declarat ory and injunc- 

as (ndieent datenaants un2dle 


to obtain counsel privately, plaintiffs have a constitutional 


rignt under the Sixth and Fourteenth Amendments to the essign- 


ment of counsel in traffic infraction proceedings. More specifi- 


ry 


c.ily, plaintiff seeks a judgment declaring unconstitut:- 


cath facially and as applied §170.10(3) of the New York Crim- 


.2/ 
Cod2 and §722-a° of the New York County Law on 


“che ground that those statutes violate her constitutional 

right to counsel. Plaintiff further. seeks 2 permanent in- 
junction restraining defendant class members from enfc 

the challenged statutes. For the purpotes of obta'ning 4 
Gesired relief, Dlaintiff requests that we convene a chnres-iudge 
court, pursuant to 28 U.S.C. §§2231 and 22828. 


Plaintiff has also moved for an order pursuant to 


for an order pursuant to Rule 11 of the Local Rules of the 


Southern District of New York, extending plaintiff's tix 
ry ° 


move for certification of the class until 39 days after 


pletion of discovery: 


1/ Section 170.10(3) of the Criminal Procedure Law (McKinney's 
1971) states in pertinent part: The defendant has the risnt to 
the aid of counsel at the arraignment and at every subsecuent 
stage of the action. If he appears on-such arraignment with- 
out counsel, he has the following rights:.... 

{c) To have counsel assigned by the court if he is Y 
financially unable to obtain the same, except that this 
péragraph coes not apply where the accusatory instrumen 
charges a traffic infraction or infractfons only. 

2/ Section 722-2 of the County Law (McKinney's 1972) relates . 
to §722, which provides a plan for localities providing counsel | 
to persons charged with a crime who are financially unabie to 
obtain counse). Section 722-a limits the definition of "crime" 
in §722 to "a feliony, misdemeanor, or the breach of any law of 
shis state or of iny law, local law or ordinance of a political ! 
subdivision of this state, other than one-that defines a 'traffic 
infraction,’ for which a sentence to a term of imsrisonment is 
authorized upon conviction thereof." 


~ 


Before deciding whether this 


4 
me 


action was 
oy the September 9th, 1 


right to counsel in her traffic 


have further suggested that on June 
by the cours clerk of her Sant to have counsel ass 
to her. Plaintirr disagrees, alleging that the offer of assizn- 


ment oF counsel related to the criminal charses pending age2inss 


her and not to the traffic violation cherges. Whether we construe 
hin 


defendants' mootness argument to fall withir 12(d)(1), 2s 2 


motion to dismiss for lack of jurisdiction, or as a 12(b)6 motion 


Which, when accompanied by the filing of affidavits must be 
vA 


deemed a motion for Summary judgment, : motion must 
be denied. As our following discussion indicates, we do not 


believe that the matter is moot. Fursher, where there are dis- 
7 sag * i 
Rese rant etre nt Oe Ee eee 

3/ A single judge may consider the issue cf mootness because - 
without the existence of a "cease" or "controversy", no court) 
has jurisdiction over the action. While, the determination 
as to mootness may involve some discretion, we believe treat, 
Ziven the policy of construing the three-judge court Statute 
narrowly to promote judicial economy, (Mitchell v. Donovan, 
398 U.S. 427 (1970), it is for us to make this threshold 
Gecisica. See also Ortiz v. En elbrecht, 474 F.2a 977 (3a 
Cir. 1973) [remanding case to district judge for a deternin- 
ation of mootness, viability as a class, and then the necessity 
for a three-judge court. ] ss “ 


Fed. R. Civ. Pro. 12(b)6. 2 A Moorets Federal Practice 
G@12.0y. 


puted factual guestions, a motion to dismiss may not be 

granted. Handschu v. Special Services Division, 249 P. 

766 (S.D.N.¥. 1972). 

a in United States v. Wi. T. Grant Co., 345 U.S. 629. 
(1953), the Supreme Court held that “"volunt y cessatio 

illegal conduct doves not deprive the tribunal of power ¢& 

end determine the case, i.e., do2s not make the ec: 

345 U.S. at 632 (citations omitted). Thus, eve: 

did inform Davis of 2 right to counsel for tra 

proceedings, their voluntary cessation of 2 

Senduce does not make tine issue ake While a "case may never- 
theless be moot if the defendant can demonstrate thet there ts 
no reasonadle expectation that the wrong will be repeated," 

(345 U.S. at 633), here defendants nave failed to indicate that 
the alleged wrong will not ve repeated in the event that Plain - 
tiff is re-arrested and charged with another traffic infraction. 
New York State courts have held that there is no Statutory right 
to the assignment of counsel in traffic infraction proceedings 


[People v. Farinero, 36 N.¥.2d 283, 367 N.¥.S.2a 258 (1975)] and 


no requirement under the state constitution*tha’ counsel be 


5/ We note that Judge D'Aprice initially informed plaintiff 
that she did not have a right to assigned counsel for her 
traffic charge and that defendants. informed her of a right 
to counsel only after she had filed this action. See U.S. 
v. Concentrated chosphate Export Ass'n, Inc., 393 U.S. 199, 
203 (19 - See also, Rodriguez v. Percell, 391 F. Supp. 
38 (S.D.N.Y. 1975). 


assigned. ([Farinaro, supra, citing People v. Lettor>‘to, 


16 N.Y¥.2d 307, 266 N.Y¥.S.2a 358 (1955)]J. Further, in an 


informal opinion letter of January 25, 19/5, the Attorne, 


“General of New York State informed the Renseelaer County 


Attorney that "the public defendant may not be required to 
defend persons charged with teparfic infractions. [Exnidit 
to letter filed by plaintiff, November 18, 1975], 

The recent decisions setting forth the requisites 

of a live controversy sane el2ss action is brought also 
suggest that the present action is not moot. In Sosn2 v. towa, 
hig U.S. 393 (1975), the Supreme Court declined to Ccismiss as 
moot a class ection challenge to Iowa's one year residency 
requirement for instituting divorce proceedings, Ce2spite the 
fect that the one year period had passed and the plaintiff 

had obtained a divorce elsewnere. Although concluding that 
the case would have become moot had the plaintiff sued solely . 
on behalf of herself, the Court found that the controversy 

was not moot with respect to the class of persons she had been 


certified to represent. While in Sosna the class had already 


been certified, pursuant to Fed. R. Civ. P. 23, the Court ob- 


served that: 


Bhere may be cases in which the controversy involv- 
ing the named plaintiffs is such that it becomes 
moot 2s to them before the District Court can 
reasonably be expected to rule on a eertification 
motion. In such instances, whether the certification 
canbe said to "relate baci" tu the filing of the 
complaint may depend upon the circumstances of the 


(’ 


case and esoecial 


n t % 
_+ ear | 
taim that otherwise the 

a 


Sosna v. Igwa, sucr2, n- ll at 402. See Gerstein v. Puss, 


~ 420 U.S. 193, n. ll at 110. 


Tne Second Circuit hes applied this langu2ge a 
‘e 
find an action not moot which, while brougnt 28 @ class acm 


sion, nad not yet deen certified as such. Frost v. weinderger, 


coe > 
515 F.24 57 (2d Cir. 1975). in Frost, the court susgested 


that the class certification would "relate" back to tne filings 
of the complaint as the district 4 ‘52 had been prepar2a to 

grant class status earlier and the Getermination-was deferred, 
by agreement of all the parties, pending a ruling on the merits. 


515 F.2d at 64. The court, noting shat the auestion of the 


ui 


constitutionality of Social Security Administration procedure 
was one which might Ogherwise escape review if the case were 
held to be moot, concluded that it was “essential” that the 
district court ascertain if the named plaintiff woule ade- 
quately represent the interests of the class. 515 F.2d at 64. 
Because the delays in the determination of the class 
status of the present action are a result of the motions pend- 
ing before the court, we believe tnetv any Class certification 
granted would appropriately relate back to the filing of tnis 
complaint. Furthermore, we are confident that the named 


plaintiff ["or more realistically, [her] counsel” 515 F.2d at 


64] will adequately represent the interests of the proposed 


< 


cl2z33, for sr2 has been visorcus in rer presentation of %h: 
is3u2s thus far. Corse2auently. we believe that the rationale 
o> Frost is iikely to have application here. We note further 
shat the issue of xeighs to counsel in tra?ric violation pros2- 
wnich typically involve proceedings of relatives) 
short duration, may be one "capable of repetition, yet ev2d. 
review." Sousne r Pac. Terminal Co. v. Interstate Com peste 
Commission, 215 U.S. 498, 515 (1911). See Super Tire Enzirs-r- 
ing Co. v. McCorkle, 416 U.S. 115 (1974); Roe v. Waée, 410 

U.S. 113 (1973); Dunn v. Blunstein, 405 U.S. 330 (1972); Hcore 
Fe) Ogilvie, 394 U.S. 814 (1969). See also Lugo v. vy. Dunpson, 39C 
F. Supp. 379 (S.D.N.Y. 1975). Thus, we conciv‘*te that plaictiff's 


ection is not moot and that defendants!’ motion to dismiss must be 


whether the constitutior.... on raised is sub- 


— 
1% 
ii 
a 
stantial, whether the compia 
- 
3s? 
62 


We turn now to plaintiff's requ... for - three-juczge 
court. 
When an application for a s*atutoiy th e-Judze 
court is addressed to a district court, ‘he court's 
inquiry is appropriately ‘Viwited tr determining 
ueset 
ins “re least-formally 
alleges a basis for equitadle relief, and whether 
the case presented other st comes within the re- 
quiremaiuts of the three-yuc. statcte. 


Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713, 715 
(1962). As the complaint clearly seeks equitable relief in the 


form of an injunction and a declaratory jucgment, and as it 


seeks to have 2 statute of state-wide application declared un- 


"svbostantial 


oy the Supreme Court in Eagans v. Lavine, 415 U.S. 528 (1974). 


Court, citing numerous of its earlier noldings, stated that 


district court may only conclude that a cuestion.,is unsub- 


Stantial if it is "plainly unsubstantial,...cbviously without 


Merit,...." Hagans v. Levine, 415 U.S. at 537 (citations 
omitted). The insubdstantiality mus: clearly result from previous 
decisions which “foreclose the subject and le2eve no woom for 

the inference that the avestions sougnt to be raised can be 

the subject of controversy." Hagans at 5383 (citations oaitced), 
See also Gc Uby v. Osser, 409 U.S. 512 (1973). 

The present issue is not so insubstantial as to warrant 
our refusal tc convene a three-judge court. Pirst, Argersinser 
Vv. Hamlin, 407 U.S. 25 (1972) established that "no person may be 
imprisoned for any offense, »hether classified «es petty, mis- 
Gemeanor, or felony, unless he was represented by counsel at 
his trial." 407 U.S. at 37. New York's statutory law and 
court decisions aspect Pealiy exempt those charged with traffic 
violation from the right to have counsel assigned, despite the 


fact that a traffic infraction may be punished, under New York 
6 


State's laws, by imprisonment. In addition, Argersinger left 


e . 


6/ An individual's first conviction of a traffic violation may 
result in a fine of not more thar $50.00 and/or incarceration 
(cont'd) 
10 


undecid22 
is not in- 
volved. sa e found guilty of traffic in- 
*fractions under New York's laws may suffer doth the cirect conse- 
*auence of loss of licensure and severe coll2teral cousequences, 
including the potential for use of the conviction exanina- 


tion of a defendant subsequently charged under the ‘criminal 


code. [New York's Criminal Procedure Lew 660.40]. Whether 


these cons2quenc 12 ¢ fntment o2 counsel or whether 


statutory de 2 traffic 
/ 


s is constitutional ere sudstantial federal questions. 


A three-judge court is required. 28 U.S.C. $2284. 


6/ (continued) : 
of not more than 15 days. # second conviction within 18 
months results in a’ punishment of a fine of not more than 
$100.00 and/or imorisonment of not longer than 45 days; a 
third or subsequent conviction within 18 months of the 
first is punishable by 2 fine of not more than $250.00 and/or 
imprisonment for no longer than 9C days. Vehicle and Traffic 
Law §1800(b). : ; 


refer to traffic violations 
most are technically terned 
sm2il percentage of charges 

hO7 U.S. at 33-39. 


include incarceration as a penalty. 

"oriminal" and "civil" is not the critical question in making 
a determinetion of the need to have counsel assigned. As 
stated by the Second Circuit, when it heid an individual was 
entitled to-counsel in a contempt proceeding brought under 28 
U.S.C. §1825, "...the burden of imprisonment is just es great 
regardless of what we call the order that imposed it." In re 
Di Bella, 518 F.2d 955 (2d Cir. 1975). See also Abbit v- 
Bernier, 387 F. Supp. 57, mn. 12 at 63 (D. Conn. 1974). 


B:for2 turning to the otner motions pendirs »6-:lore 

us, we note that, our request, the parties have brt 
the eoplicabliity of Younger t. Harris, 401 U.S. 37 (13713 and 
Huffman v. Pursue, 420 U.S. 582 (1975) to the present suit. 
Rather than reach a corclusion as to whether the proceedings 
in state court are within the ambit of Younger and Huffman and, 
1? so, whether this action falls within the excestions to the 
Younger doctrine, we believe that it is better to eves such a dete 
mination until the three-judge panel is convened. As statad 
dy the Supreme Court, "Cal three-judge court...is normally 
required even if the decision is to dismiss under Younser- 
Semuels principles, since an exercise of discretion will usually 
be necessary, se2...Abele v. Markle, 452 F.2d 1121, 1125 (2d 
Cir. 1971)..." Steffel v. Thompson, 415 U.S. 452, 457, n. 7, 
{other citations omitted). See also Vail v. Quinlin, 336 F. 
Supp. 630 (S.D.N.Y. 1975). 

| We turn now to the question of this case proceeding 
as a class action. laintiff's amended complaint alleges that 


this action is properly maintainable under Rule 23(b)(2) or 


23(0)(1)(A) or (B) of the Federal Rules of Civil Procedure. 


7s 


Plaintiff states that the class is to be composed of all indigent ~ 


defendants in New York State who ere unable to obtain counsel 
and who seek to have counsel assigned to them; plaintiff alleges 
that the class is so numerous that joinder is imprécticable, .- 


a 


that all within the class share common questions of law, that 


riaintifr is representative of the class, ane that ple‘n- 
tirf's counsel, The Legal Aid Society of the City of New York, 
will fairly and adequately protect the in’ rests of the class. 


oa In October of 1974, plaintiff served interrogatories 


she considered vital to show the propriety of maintaining her 
é 

lawsuit as a class action and to show the vusticiagility or 

controversy. The interrogetories were not answered within the 


requisite time period, because defendants’ counsel believed 
3/ 


that tts motion to dismiss, filed earlier, would be Granted. 
Plaintiff has asked us to order thet Cefendants be compelled 
to answer the interrogatories, pursuant to Pule 37(a) of the 
Federal Rules of Civil Procedure, and further that Plaintir? 
be granted a 30 day extension of time after the interrogetsries 


have been answered in which to move for certification of tr: 


class. See Rule 11(4)(c) of the Local Rules of the Southern 


District of New York. 

As we do not share the conclusion of the Attorney 
General's office that the case is moot, we do not believe thet 
it is a "travesty of justice and e complete -waste of time" 


— 


8/ The Affidavit in Opposition to Plaintiff's Motion to 
Compel Answers to Interrogatories, 95, stated "Cs ]ince 
it is evident that there is no case or controversy before 
Court, defendants have refused to answer...." However, 
defendants had not moved for a protective order. Fed. R. 
Civ. Pro. 26(c): : 


13 


vit in opposition 
the interrogatories. Further, we have reviewed plais 
hem to be pertinen’s 
“question or class certification. 
to learn tne number of people ‘iho ae in 
she City ‘Court of Yonkers from 1972 to the present who 
counsel and wer2 not told of possible eligibility 
counsel. atso requests 
istical data on the number of persons wit) counsel and.on 
witnout counsel who either pled guilty, were con~ 
victed, were acquitted, or whose charges were dismissed. 
Finally, plaintiff asks the number of instances in 
traffic violation and criminal charges aro 
incident and in which the two separately filed 
solidated in the criminal court. 
we conclude, especially in light of olaintiff 
a.legations, that defendants have treated her differently in 
avoid litigating the issues presented here, and in 
er request that the action be Geclared @ class action, 
interrogatories ere "relevant to the subj 
involve@ in the pending ection." Fec. R. Civ. a 


We order defendants to answer the interrogatories 


Gays or to file ovjections to the interrogatories within 10 


days of the £2 1in6 of this opinion. Because we concluded 


that the infor reaver contained mey be important to a decision 


f 
C 
o a . + » 2 
“~7P°f's motion for 


certific2tion 1 


. 37(2)(4) ‘that tne court direct payment to plaintirr of 
4 
ses, including attorneys fees, incyrred in the 


mocion to coms2l answer to interrogatories. 


~ 
i. 


he motion [to c 


c 1921 answer to interroga- 
es] is granted, 2 court shall, efter 
rsunity for hearings, require tne party or 


nent whose conduct necessitated the motion... 


1°) 
4 
w 
2 


cluding attorr 

that the opposition to the motion was substan- 
tially justified or that other circumstances 
make an award of expenses 


The Advisory Committee notes indicate that o position to dis- 


covery is justified wh : arties genuinely dispute the 


pe 


w 
i» ga «Dd 


ontroversy concerning the power of a single 
etermined the necessity for a three-judge 
the question of class certification. While 
e.g. Ortiz v. Enzel- 
; 3 ) or the Tnird Circuit 
ine the pro- 
questi s berore deciding 
h qd . Mev York 
- 


bod 


i?) 


Gect Z 
arc OO DW 
mora 


cfm) OL 


rg cr WM 


jag jw 


myo O. 


"by 


Paes 


ans 


— 


suggested that the better pract 

class status to the three-judge bench. 

Nielson, "Three-Judge Courts: A Comprehensive Study", 66 FRD 
495, 512 (1974). As we have determined that plaintiff's request 
for an extension of time in which to move for class certifica- 
tion is meritorious and have g,anted tne extension, the motion 
for class certification will be before the three-judge panel. 


¥ 
i 
; 


4 a 0 
Ades ae A prs 


grounds of moo*ness. 
° was not frivolous a: sucssegu 
to answer the interrogatories o2fore 
was also reasonadl2. While we cisaporove of Celfendancs’ 
fatlure to respond or to move fer a protective order purs2nt 
to Ped. R. Civ. ?. 26(c), we Go not believe that such 
reauires the sanction of tne award of e: 
River Consumers Coooerative, Inc. v. Associated Growers c> 
Harlem, 54 F.R.D. 551 (S.D.N.Y¥. 1972). Cf. Wh 
53 F.R.D. 481 3.4.2+. 1971). 
We turn finally to plaintiff's request that we dermit 
amendment of the complaint to add patrolman 
10/ 
party. Rule 21 permits - court to add parties 
as are just." As plaintaff has alleged that Patrolman 


police officer ir. the Yonkers City Police Department, was 


officer who arres plaintiff, we believe that he is a 


party and may be ad as a party defendant. Plaintiff's 


to amend the comsleint is granted. 


To summerize our conclusions, we deny defendants’ 
' . 


motion to dismiss. Plaintiff's motions to convene a three-judze 
court, to compel answer to interrogatories, and to extend the - 


time to move for class certification is granted. Plaintiff's 


10/ A single judge has the power to determine whether a complaint 
may be amended. See, e.g. ACLU of Md. v. Board of Pudiic Works, 


357 F. Supp. 677 (D. Md. 1972) [single judge may consider 
and decide questions of standing and of nonjoinder of necessary 
parties]. - 
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motion for an award of costs and attorneys" fees 


expens2s in moving to compel answers to 1ti.. “regatorizs is 


denied. 


SO ORDEX. 
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UNITED STATES DISTRICT COURT 


SOUTHERN PTUSTRICT OF NEW YORK 


— or - - + - -_ “— - Cad 


BARBARA DAVIS, on behalf of hersel€ and 
all other persons similarly situated, 


Plaintiffs, 


Vv. ee Pah 74 Civ. 2531 


HONORABLE FRANK A. GULOTTA, a Presiding 
Justice of the Appellate Division of 
the New York State Supreme Court. 
Second Department, et al., 


Defendants. 


New York, New York / 
April 29, 197 ~ 3:0¥ 


Before: 


MURRAY I. GURFEIN, Circuit Judge 
CHARLES E. STEWART, JR., District Judge 
THOMAS P. GRIESA, District judge 


Appearances: 


JOUN E. KIRKLIN, ESQ. 

GUY W. GCRMANO, ESQ. 
Legal Aid Society, Civil Division 
Attorneys for the Plaintiffs ‘ 


_ LOUIS J. LEFKOWITZ, ESQ. 
Attorney General, State of New York 
CARL SAKS, ESQ. 
Deputy Attorney General 
Rttorneys for the Defendants 
DAVID DAVIS, ; aya 
Pro se, appearing for Mrs. Davis 
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(In open court) 

JUDGE GURFEIN: We will call the case of 
Barbiura Davas against Gulotta, et ai. 

who is for the plaintiff? 

j{R. GERMANO: My name is Guy W. Germano. 


",..E COURT: We have read these breifs in 


extenso, and there are many of them, and my colleagues 


warrant as well that they have read the cases that are 
really relevant so that you can cut ycur oral argument 
down pretty well. 

How much time did you ask for? 

we asked for no specific amount 

of time. 

JUDGE GURFEIN: Why don't I give you fifteen 
minutes, and that will give you a good start. 

Who else is appearing? ' 

MR. SAKS: I am appearing for the State. 
Fifteen minutes would suffice for me. 

JUDGE GURFEIN: That is too much for the 
State. We will give you ten minutes. 

Who are you? 

MR. DAVIS: I'm the plaintiff's husband. Judge 
Stewart gave me persmission to argue. | 

‘ JUDGE GURFCIN: Are you an indigent? 
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MR. DAVIS: Yes. I was before you years ago. - 


I don't know if you remember me. you agreed with my 
contentions ina civil case an“? gave me a CJA lawyer under. 
a 1443 action.. 

JUDGE GURFEIN: Well, I will give you five 
minutes. 

MR. DAVIS: Ten would be fine. 

JUDGE GURFEIN: Ten maybe, but not more. 

I am warning you now, so don't tell me later I cut you off. 
we have read the briefs and all we want to do 
is be pinpointed to the important issues. 

You may proceed for the plaintiffs, Mr. Germano. 

MR. GERMANO: Yes, your Honor. I would like 
to reserve five minutes of my time, if that is possible. 

JUDGE GURFEIN: What? 

MR. GERMANO: I would dike to reserve a few = 
moments of time to reply. 

JUDGE. GURFEIN: Yes. 

MR. GERMAN: The plaintiff here by a complaint 
and her motion for summary judgment and supporting papers 
moves before this Court for an order. from this Court for 
this action to be maintained as a-class action; an order 
challenging statutes insofar as they deny to plaintiff's 
class and the named plaintiff their Fourteenth and Sixteenth 
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JUDGE STEWART: Germano, we know about the 
We have Som. questions in ee mind, 
Do you mind if 7 interrupt your argument and 
ask a question? 
MR, GERMANO: Yes, your Honor, 
JUDGE GUPFEIN: Why doesn't Younger y, Harris 


. 


Prevail here? 


MR. GCRMANO: Your licnor, the Plaintiffs have 


shown, I think, in their brief to this Court, that the 
doctrine Of Younger i, Harris is only applicable insofar as 
there is a bending action, a Pending ase in a state 
criminal Proceedings. ; 3 


JUDGE STEWART: Which there is here, 


against 

JUDGE GURFEIN: Why ere 

MR. GERMANO: Your llonor, after the Plaintiff -.} 
I trust you are all familiar, I know you are al] familiar 


with the facts of the case, 


te a 
scares 
_— reg anni ERA 


stots 
Bes ciiieiaasnis : 
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re her traffic infraction 


iminal part whe 


riving toxicated 


rt and in the cr 


ined with her d -while-in 


pa 
cause was then jo 


ntitled to counsel. 


she is © 


JUDGE GURFEIN: 


case. 
Isn't that pending? 


MR. GERMANO: That is pending. We do not 


challenge that proceeding. 
JUDGE GRIESA: Why is there a case and con- 


as the traffic court problem? 


troversy 45 far 
as first 


MR. GERMANO: when this case ] 


prought, Mrs- pavis had cases pending in both parts, in 
the traffic part separately ana in the criminal part. 
asked for counsel and 


affic part she 


In the tr 
at that point 


as not 


and the case 


counsel was denied, 


rans ferred over. 
pended to our 


t 


As we cite, and the record iS 4P 
proceeding, where 


of that traffic 


denied counsel to the plainti 


he had counse 


the record 


ff. | 


9G statement. 


the judge specifically 
JUDGE GURF EI: But s 1 in a pendin 


counsel has never 


HR. GERMANQ: She does not. 


r in her crimin or for 


al case 


been assigned to her eithe 


case. 


f the traffic 
The case 


purposes © 
B, C.- 


JUDGE GURFEIN: Let me go A, 


nas pot been dismissed. 
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MR. GERMANO: NO. 

JUDGE GURFEIN: She has not been convicted. 

MR. GERMANO: That-is truc. 

JUDGE GURFEL:!: Therefore, it is pending. 

MR. GERMANO: In a criminal court. 

JUDGE GURFEIN: wucetore: if it is a case 
pending in a criminal court, why doesn't Younger against 
Harris apply? | 

MR. GERMANO: We do not challenge the pro- 
ceeding in the criminal court. Our declaratory judgment 
and injunction procecding only goes to the judges in traffic 


cases who handle traffic cases only. | 


JUDGE GURFEIN: Excuse me, either that the case ( 


been dismissed or if you say it is consolidated, then it is 
a pending case. 

MR. GERMANO: We asgert it has been con- 
solidated. At the time this case was brought in federal 
court, it was pending. 


JUDGE GURFEIN: What does that have to do with 


MR. GERMANO: Under the applicable Supreme 
Court doctrines where a plaintiff files a class action case 
and subsequently is mocted ouc, her own case may be mooted 
out ,but that does not moot out the case of the cause. 
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Stefano and Gurstein. 

| JUDGE GURFEIN: There were named plaintiffs in 
those cases. There were other named plaintiffs, weren't 
there? 

MR. GERMANO: Not other named plaintiffs in 
Gurstein. 

JUDGE GURFEIN: Gurstein was something like a 
writ of habeas corpus in effect, wasn't it? There was no 
state remedy in a state court in Florida. 

MR. GERMANO: There is no state remendy here, | 
your Honor. 

JUDGE GURFEIN: The remedy js easy. You try 
a case, get convicted and take an appeal. 

MR. GERMANO: As counsel has adequately pointed 


out in our main brief, there is no right. An indigent 


| 
| 
| 
| 
! 


traffic defendant who is convicted without counsel must : 
ask for stay in the appellate courts. 

JUDGE GURFEIN: Let me cut through the thing. 
You want us to define the class. 

MR. GERMANO: Yes. 

JUDGE GURFEIN: Who is in that class? 

MR. GERMANO: We maintain it consists of, 
number one, all persons in the future, after the effective 
date of this order, who take traffic infraction proceedings. | 
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JUDGE GURFEIN: How many of those? 
MR. GERMANO: . Thousands upon thousands. 
JUDGE GURFEIN: Millions? 
MR. GERMANO: In ten years thee would be. 
JUDGE GURFEIN: I am not being facetious at 
all. In footnote 10 of the argersinger opinion, Mr. Justice 
Douglas noted in the year 1970 there was something like a 
million, nine hundred thousand traffic infractions in the 
City of New york alone. 
Now, has that figure decreased substantially 
or is that about what we are dealing with? 
MR. GERMANO: You would be dealing with a figure 
of something like that. | 


JUDGE GURFEIN: So that's not thousands. To 


MR. GERMANO: In New York City there are 


me it is almost two million. | 
i 
\ 


plaintiffs who go into -~ 
JUDGE STEWART: By the way, Mr. Germano, why 
do you need a class? 
MR. GERMANO: A class is definitely -~ 
JUDGE GURFEIN: I'm disrupting the arqument, 
but why do you need a class? i‘ 
MR. GERMANO: First of all, we need a class, 
your, Honor, mainly because. aside from the fact that we 
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come under Rule /3 -- 


JUDGE STTVA-T: If ve find a constitutional 


problem here, that applies to everybody. So why do you 
need a class? 

MR. GERMANO: We need ac ass. because in New 
York State th-re are literally hundreds and hundreds and 
scnhiede of local criminal courts. I personally called 
a few clerks uround the state, and the procedures they used 
vary with the judge. 

JUDGE STEWART: I don't see what it does for 
you to get a class. If this Court says ani vis Court's 
ruling is upheld in terms of how state courts ought to 
proceed with respect to one plaintiff, I assume it may apply 
across the board, at least to that kind of violation. 

Now, Mr. Germano, I am taking you away from the 
central point. . ' 

JUDGE GURFEIN: ‘Pad from my question, if I 
say so so. I would like an answer to the question, 

Who is the class? 

MR. GERMANO: The class is basically all persons 
who would face traffic infractions -- all indigent individual 
who would face a traffic infraction proceeding without | 
counsel. 


JUDGE GURFEIN: In other words, the million 
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I am using that figure roughly. There is nobody less in 
the class than the million nine? 

MR. CIRMANO: Those who would be indigent of 


the million nine. 


JUDGE GURF. IN: And there is no subclass you 


are speaking of? 
: MR. GERMANO: We divide it into subclasses 
for the purpose of analysis. 

' JUDGE GURFEIN: . You are asking us for a 
certification. Whom do you want us to certify as a class? 
You write it out for us now. 

MR. GERMANO: The class we would like certified 
is menticned in our motion for summary judgment and defined. 
It is written out in our brief. I can give it to you, 
the basics. 

We want a class of individuals whom there are 
pending proceedings in traffic infraction cases before the 
date cf Judge Stewart's order on December 23rd, after 
the anes of Judge Stewart's order, and then after the date 
of whatever order this Court could make. 

JUDGE GURFEIN: bias that include a pirking 
violation? 

MR. GERMANO: To the extent they would face a 
jail, term. 
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JUDGE GURFEIN: How would you determine 
whether ti-sy faced a jail term? 

MR. GERMANO: Or loss of their license. 

JUDGE GURFEI?': Or loss of their license? 

“Mh. GERMAN :: Yes, your Honor. That isa 
possibility als». 

JUDGE GUPFEIN: And you make no distinction 
between major and less serious offenses; is that right? 

MR. GERMANO: We make a dinstinction only 
insofar -- the distinction is not minor and major. The 
distinction should be made on what the sentence is going 
to be, the severity of the sentence. 

JUDGE GURFEIN: The Supreme Court has said 
it is depe-ding on whether it is major or some words 
like that. If you look at the end of the opinion -- 

I brought it here to see it myself again -- it says: 

‘Under the rule we announce today every judge will know" -- 
what will he know and when will he know it? -- “when the 
trial of a misdemeanor starts that no imprisonment may 

be imposed even though local law permits it, unless the 
accused is represented by counsel. te will have a measure. 
of the seriousness and gravity of the offense, and therefore 


know when to name a lawyer to represent the accused before 


the trial begins." 
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So first off the Judge has to find out whether 
it is serious or grave before he is out of line, isn't 
that true? 
MR. GERMANO: My interpretation of your statement 
would mean where a person was going before a judge and 
speeding at the rate of 125 miles an hour on cola 
street, that wouid be a serious offense as opposed to 
speeding 10 or 15 miles over. That distinction can 
be made. The judge would know one way or the other 


how he was going to do it. 


cur main brief, the rationale of Argersinges goes much 
further than merely right to counsel where you face a jail 
sentence. It also would cover instances where someone 
would lose their license. 
An example, if I may, of our named plaintiff, 
our named plaintiff, had she been tried when that original 
> 


case was called in Yonkers Traffic Court when she had a 


pending misdemeanor case in the Criminal Court arising 


| 
However, your Honor, as we have pointed out in | 
| 
| 
: 
| 
| 


out of the same instance, without counsel they may have 
proven she was driving the car and she didn't have the 
license. 

If they proved that, the element of driving that 


car could have been used in the criminal proceedings, 
' 
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driving while intoxicated, to prove the misdemeanor, all 
that without enon: | 

THE COURT: So? 

MR. Gi. RMANO: That is as serious a problem 
as going to jail, the fact -- 

THE COURT: That's what I am tvina we pin you 
down on. You want us to include in the class all those 
who may not even go to jail but who may lose their 
licences. 

MR. GERMANO: Who may lose their license, 

We think, your Honor -- 

JUDGE GRIESA: Anybody may lose their license 
if they are before a traffic court the first time. Isn't 
that right? 
| MR. GERMANO: I think so. 

JUDGE GRIESA: They may, if they pile up enough 
offenses. So you want the class to include everybody even 
though it is a first time before the besteic court, right? 

MR. GERMANO: Yes. 

JUDGE GRIESA: Should all those people get 
lawyers because they potentially might have a second and 
third offense? Should they get a lawyer the first time? 


MR. GERMANO: If they have a right to counsel 


in that proceeding they should have a lawyer. 
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JUDGE GRIESA: You are arguing all of these 
people should get c:unsel? 

MR. GERMANO: We do, your Ilonor. 

JUDGE GUI1.."EIN: Do you have any figures as to 
how many paid counsel appear in these types of cases? 

MR. GERMANO: rt is impossible to get. It 
is actually impossible to find out. I have tried. 
I have called ali over and I have tried to get some of 
the records. It is fairly. hard. No one keeps that record 
apparently. 

In our interrogatories to the City of Yonkers 
Traffic Court, they did not keep that record. They said 
they would have to go and read ail their transcripts to 
determine who had counsel and who didn't. 

THE COURT: How many people went to jail in 
Yonkers in the year 1975, do you know? 


MR. GERMANO: No, ycur Honor, 


JUDGE GURFEIN: How do you know that? 


MR. GERMANO: I do, however, know that 3,000 
people went to jail in the State of New York for traffic 
infraction offenses in the year 1974. 

JUDGE GURFEIN: How do you know that? 

MR’, GERMANO: I called Mr. Bertram and he is 
with -- it is in our reply. 
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JUDGE GUKFEIN: It is filling up fast because 
in 1970 in the City . New York there were only 24. 
MR. “ ZRMANO: City as opposed to the State. 


I'm talking about the State of New York. 


JUDGE GURFEIN: The City of New York is a pretty 


big hunk of the - tate, isn't it?. 

MR. GERMANO: Yes, but what you find is the 
procedure varies. What goes on in the hinterlands might 
shock a federal judge's conscience. That is another reason 
why we need declartory and injunctive reiief in this 
case. Without it I don't think that we would correct the 
problem. 


JUDGE GURFEIN: Any other point you want to 


MR. GERMANO: ferely to point out we feel that 
the defendant judges are proper parties in this case and 
Mendez v. Heller does not apply here for the reasons -- 

JUDGE GURFEIN: What doesn't apply? 

MR, GERMANO: The doctrine raised in Mendez v. 
Heller. We feel that does not apply to this case. We 
feel that the dicta in that case was asserting an immunity 
Geferse for state judges when no such defense can exist. 
No such defense ever existed at common law. 

In fact the only way at common law or even‘in 
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the relationship between the Supreme Ccurt ind ths various| 
courts, appellate courts and lover courts of the state, 
the only way higher courts can ’.:ercise authority over the 
lower courts is really th ugh a procedure of a mandamus 
where they would be able to enjoin a policy or an action 
of a state court judge which violates the constitution 
of the state. 

JUDGE GURFEIN: You sue only state court judges 

Doesn't it trouble you that they are not really adversary 
parties? They couldn't care less which way we do it. 


How do we get a case or controversy here that's really 


MR. GERMANO: I think the focus is not case or 
controversy in that issue. The focus is really the 
ability of the appellate court to contro’ what is going on 
in a lower court. ‘ 

JUDGE GURFEIN: We are not an appellate court. 
We are a federal court. 

MR, GERMANO: The federal district courts 
have been given the jurisdiction by the Congress of the 
United States to apply the statutes of the law of the 
land, and under 1983 to enforce the civil rights. 


Therefore, under that grant of authority by 


the, Congress you have the power, the authority to enjoin 


- A54 - 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


nota nin po 


s 


rd ja 17 
a state judge's action where his action violates the 
Constitution of the vnited States. 

We are not talking aoout a situation where a judg 


acts within his discretion. Not that. Where the 


Constitution, the laws of this land mandate that a judge 


fulfill his duties and where a judge does not do that, 
then there is no immunity. 


JUDGE GURFEIN: We will give you a chance to 


We will hear the Attorney General now briefly. 

As I say, I remind you that we have read the 
briefs very carefully. Just hit the high spots. 

MR. SAKS: Yes, your Honor. 

Your Honor, it is my contention that Younger 
v. Harris does apply, and therefore this acticn should not 
be entertained by this Court. ' 

The federal courts -- the Supreme Court has made 
it graphically clear that the federal judiciary should 
not invade the province of the state court when there are 
ongoing criminal proceedings. 

The Supreme Court recently in Rizzo v. Good has 
indicated that still remains valid law. 

JUDGE GURFEIN: With Mr. Rizzo there was no 
case pending, was there? 
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MR. SAKS: No case or controversy, your tionor. 
However, they rode it quite clear that even where you are 
not asking to enjoin a prosecution but only asking to 
enjoin a specific collateral or ancillary issue, unless 
certain extraordinary circumstan-es arise, the federal 
courts should not intervene. 

‘Further, this matter has been extended in 
Huffman v. Persue into quasi-civil matters. 

What I am suggesting is that this Court should 
give the state courts an opportunity to construe the statute 
under attack. The New York State courts are at the moment 


an open forum. 


is no case in New York State which is adversary to the 
position of the plaintiff. As a matter of fact, the only 
case, People v. Weinstock, decided by the Appellate Term 

of the Second Department, is in their favor. Therefore, 
theoreticaily if they are convicted without an attorney and 


if they are sent to jail, and they appeal to the Appellate 


Term, that would be reversed. 


JUDGE GURFEIN: Who is going to handle the 


MR. SAKS: They could do it themselves. 


However, if they are incapable I would refer 
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this Court to the Farino case. The Farino case does state 


where a person is incapable in a traffic infraction of 


uandling his own appeal, that the Appellate Court in its 


discretion may appoint an attorney. 
JUL .c£ GURFEIN: Let me ask you, can you stipulat 


for the Attorney General that if we should send this case 


back or refuse to do anything and she is convicted and 


wants to take an appeal, that you will see to it that she 
gets a lawyer? 

MR. SAKS: I would have to consult with 
Mr. Samuel Hirschowitz, who is the First Assistant Attorney 
General, before r%ean make a stipulation. 

JUDGE GURFEIN: That is not a very smart 
answer, but anyway, go ahead. 

MR. SAKS: I would say that Mr. Hirshowitz 
would give it favorable treatment, but I can't bind him, 
I would recommend it be done. I don't want to bind the 
State. I'm pretty sure it would be Gone. 

JUDGE GURFEIN: What is the name of that case. 

MR. SAKS: People versus Farino. I would 
like to read from it. Perhaps that might be of some 
assistance: 

"An uncounseled defendant in a criminal case 


may not be capable of assigning error, but surely a 
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de fendant convicted of a traffic infraction who is 
represented by counsel -t the trial level is hardly in 
that position. If perchance he is that should be shown 
and addressed to the Court's discretion," 

In other words, an attorney can be assigned. 
If a person is incapable of eesieuiis error, New York has 
not ruled that out. It is in the case. It is very 
clear. 

Given t>at fact,.I just don't see why the 
Younger cases don't apply. 

As far as the class certification, class 1, in 
reference to the named defendant, there is certainly an 


ongoing criminal proceeding. In class 2 those people who 


received traffic citations after Judge Stewart's decision 


of December 24th, there is also ongoing prosecutions by 
virtue of the fact of receiving a ,traffic ticket. That 
is the commencement of the proceedings in the state courts. 

Class 3 is those people who will receive tickets 
in the future. There is no case or controfersy, they 
haven't been arrested, prosecuted. 

JUDGE GURFEIN: In the Farino case the defendant 
was represented by counsel at the trial stage. 

MR. SAKS: Yes, he was. If a person isn't 
represented by counsel he still can obtain it if he makes 
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an application to the discretionary authority of the Court 
on appeal. 

JUDGE GURFEIN: We certainly would want her to 
have counsel on ap; :al in the state court if she should 
be convict:1. 

; I suggest to you very strongly that while she 
has competent counsel now who presumably would follow 
through for her, if perchance they fail, I want it clearly 
understood we would expect the State to see she gets a 
lawyer. 

JUDGE GRIESA: The patae is because the 
Younser doctrine contemplates a competent, thorough examina- - 
tion of the constitutional issues in the state courts, and 
that can be done on appeal. 

MR. SAKS: In a way the whole thing is moot 
because Mrs. Davis will have an attorney in the case 
because the matters have been consolidated. 

In the criminal courts of Yonkers there is no 

she will have an attorney. So in a real sense 


this matter is not really a live controversy in reference 


| 
| 
| 
| 
| 
| 
| 


to Mrs. Davis. 

Getting back to subclass 3, those people who 
will get tickets in the future, that is not a concrete 
thing. It is not a real live controversy. 
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JUDGE GURFEIN: Thank you very much. 
MR. DAVIS: I would like to make some comments 
about Mr. Saks‘ statements. 

JUDGE GURFEIN: Five minutes, 

MR. DAVIS: To start off, Mr. Saks is wrong 
about Farino -- 

JUDGE GURFEIN: Who is Mr. Saks? 

MR. SAKS: That's me, your Honor. 

MR. DAVIS: If your Honor read Farino, that 
says if the counsel in the trial court. Now, I'm familiar 
with Douglas v. California in which the Supreme Court in 
1963 says if the state gives somebody a right to appeal 
for the rich, they have to give it to the poor. 

New York State has violated that on various 
conditions. He is talking about the Weinstock case, 
which is pre-Farino, where they recommended in dicta that 
people be given assigned counsel when they are facing the 
possibility of imprisonment. 

After Farino, I have two cases, People v. 
Johnny Bartkus and People versus Barry Peskin. Both of 
these people were tried pro se in a Suffolk court, both 
without counsel. 

Mr. Peskin was given $25 or three days, and the 
other defendant was given $40 or eight days. 
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They appealed pro se to the Appellate Term. 
The Appellate Term refused to assign them counsel being 
that the sentence of kei esimant had passed, In other 
words, what ?’-w York is doing is piasi@ad ue traffic 
infraction defendants for a dif“?trent Standard of treat- 
ment. 

If you are convicted of a misdemeanor, whether 
you go to jail or not, you get a free lawyer if you are 


indisent on appeal. 


If you are convicted of a felony you get a free 


lawyer whether you are sentenced to jail or not on appeal. 

Also, Judge, you have to remember this woman 
in here is of diminished mental capacity, and she doesn't 
understand what is going on. 

We have letters from her doctor. I have sent 
letters to various state judges, Judge Breitel and Judge 
Gulotta. I will be glad to bring the doctor do1'n here 
to testify. 

As your Honor talked about in Martinez, you 
said that Judge Gellinoff wasn't aware that Mr. Martinez 
was of diminished mental capacity. His clients have 
been aware since 1974 because on the day she was arraigned 


I specifically instructed the judge that she didn't under- 


stand what was going on. 
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To further add insults to injury to my wife, on 
July 3lst when she appeared before the Honorable James 
D'Aprice, a respondent in this action, he agreed she was 
sick and he wouldn't do anything. The mene was ready to 
testify. 

Also, your Honor, these cases are not consolidated 
as the learned Attorney General points out. Mrs. Davis 
is facing two separate prosecutions in Yonkers. The 
district attorney made a motion to consolidate the traffic 
infraction with the misdemeanor, and Mrs. Davis put in her 
pro se cases under Coleman v. Alabama, which holds that in 
the criminal stage of the proceedings you have to have 
counsel. 

So the D.A. marked the motion off the calendar. 
As it stands now she is facing a prosecution for two 
separate offenses plus if Mrs. Davis takes the stand in 
a traffic infraction case, her testimony can be used to 
incriminate her in the driving while intoxicated case. 

In fact, the elements of one relate to the other 
under People versus Cornier in the Appellate Division. 
They held that acquittal of one is a bar to the other, 
under the double jeopardy dace ot the New York State 


Constitution, Article I, Section 6. Mrs. Davis has no 


state remedy. 
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As the Attorney General talks about Younger, 
they say you havecn state appellate remedy. 

Let's take if Mrs. Davis is convicted. She is 
sent to jail immedia :ly. She is remanded and given 15 
days, which is a very strong possibility considering she 
has caused the respondents a lot of trouble. I'm not 
saying they are being vindictive but people are human, 
You have to realize somebody who sits on the bench is human 
like you and me and anybody else. 

Say she is sent to jail. Tell me, under the 
New York law for Mrs. Davis to get a stay, she has to first 
notify the district attorney and also she has to file a 
notice of appeal. Then she has to be brought from the 
County Jail to the judge who would hear this application, 
and being she is incarcerated would take eight days by 
notice of motion. As there are no state judges sitting 
in the éoanty Farm, they can't sign an application. 
I don't think they would entertain an application for 
me proceeding for her because I'm not a liawyer. 

| The same thing in PAL versus Alabama where the 

justice said even the layman who knows can't defend himself 
without a lawyer. | 

She is sick -- 


JUDGE GURFEIN: She has a lawyer. He was 
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assigned to her. 

MR. DAVIS: There was no lawyer assigned to 
her. I have to bring that clea: to the Court. She has 
no counsel -n the two years that this niosecition has been 
eeudineg: I want the Court to understand, The Attorney 
General is not giving you the exact facts. She has no 
lawyer. 

JUDGE GURFEIN: Didn't the judge say he would 
appoint a lawyer? 

MR. DAVIS: No. There is a little problem 
there. They have given her no lawyer in two years. 

She has no counsel, period. 

JUDGE GURFEIN: That a serious question of 
fact here. 

What do you say, Mr. Attorney General? 

MR. SAKS: I think what happened is the clerk 
advised her if she was indigent an attorney would be 
assigned to her. This matter has been deferred pending 
the outcome of this proceeding. That is the only reason. 

a would also like to point out that counsel in 
his brief indicates there has been a consolidation of 
this matter. So therefore we are in agreement. Only 
Mr. Davis apparently is in disagreement. 

MR. DAVIS: I'll tell you what, Judge. I will 
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be glad to bring down the district attorney's motion paper. 
As I say, the record speaks for itself. Counsel is not 
too sure. They haven't consulted me too much about the 
case, 

JUDGE GURFEIN: Mr. Davis, please. You want 
assigned cou-3el. That’s your whole point, right? 

MR. DAVIS: Yes. 

Also, another problem, a very serious problem, 
Like under New York law, if you are convicted of a 
misdemeanor, like, say, any misdemeanor, you are arrested 
for a felony, you become a multiple offender. 

JUDGE GURFEIN: It has not happened yet. 

MR. DAVIS: It may happen. Let me explain 
something to you. She hasn't been given a lawyer yet. 
Say she goes to trial pro se. Let me explain it to you 
what can happen. ‘ 

If she is convicted, sentenced tc jail, she 
serves the 15 days. Under Bartkus and Peskin she doesn't 
get review. They have made a slap at the Supreme Court 
of the United States in Douglas. In Maire versus Chicago, 
they say everybody who is poor is entitled to a free 
transcript whether or not they ee the possibility of 


incarceration. Williams versus Oklahoma City, where 


they had a double standard of justice. 
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Another thing, Judge, arrested, she doesn't get 
review; where is the state remedy? She doesn't get heard 
on the merits. She has no remedy. 
If she is convicted of a misdemeanor, whether 
she goes to jail or not, she is going to get appellate 
review. Here she doesn't get any. 


If you read the Bartkus and Peskin cases carefull 


ee en 


it will back up my contention. If she is convicted, she 
doesn't get rcview; and if she is rearrested today, speeding, 
i 
and she is a second offender, or anybody in her class, she 
can go io jail for 90 days, and then again she appeals 
and has no one to make a stay, end she doesn't get no 
review period. It's a vicious cycle. 
If you look in the pro se brief, Professor 


Denzer, and this is a very important point, 170.10, sub- 


division 3(c) says that the court:doesn't have to tell 


| 


anybody about their right to retain counsel. This 


man here, Professo- Denzer, says here -- he noted that 
"“CriminalProcedure Law 170, sub@ivision 3(c) will have to 
be amended as a consequence of Argersinger versus Hamlin 
because that section specifically includes the necessity to 
advise defendants in traffic situations of their right 


to counsel." 


' 


' Counsel neglected to mention when the respondents, 
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answered the interrogatories they have adnitted they 
don'* ask anybody if they can afford counsel or assign 
courssel, They don't tell anybody of their right. If 


you can't afford counsel, you don't know. Some laymen 


know and most don't. They don't give it to the rich or 


the poor. 

JUDGE GURFEIN:You say you are not rich, so how 
dces that concern you? 

MR. DAVIS: The law is unconstitutional 
if you read Professor Denzer's papers. 

Let's put it this way: A layman cannot 
cross-examine an expert witness, like a police officer, 
especially a person of diminished capacity. 

JUDGE GURFEIN: I want to know does she have 
a lawyer? 

AR. DAVIS: She hasn't. 

JUDGE GURFEIN: Counsel says she has. 

MR. DAVIS: He is making speculation. Let him . 
put it in writing she is going to get ic, If they doatt 
give her one they won't sentence hes to prison. 

JUDGE GURFEIN: Will you put it in writing? 

MR. SAKS: It was put in writing by the court 
clerk of Yonkers. 

JUDGE GURFEIN: Affirm it on the part of the 
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Attorney General and the court reporter will take it down. 

I will say it for you and then you say amen, 

The State of New York represents that the traffic 
violation and the so-called criminal violation have been 
consolidated in the criminal court and that the criminal 
court judge has stated that he will assign counsel to the 
defendant. 

MR. SAKS: I can say the clerk of the City 
Court of Yonkers has assured the plaintiff she will have 
counsel if she establishes she is indigent. 

I can't speak for the court per se. I'm pretty 
sure this is what will happen, based on the fact it has 


a 


been consolidated. There has been assurance given to 


se cece as wrt le = nn i eminent 


September 9, 1974 this will happen. It was a 
to her. As a matter of fact, I believe Judge 


Stewart is conversant with the lejter submitted by the 


Attorney General in his motion papers at that time and 


that offer still stands. 


MR. DAVIS: I have to make a comment. That is 


ote ee mens teams ts pean te am 


one of their favorite tricks. I used to be with welfare 
rights. Everytime clients would bring actions in the 
Gistrict court, it is an attempt to moot out the suit. 


He hasn't answered the question. 


Pe ee eae 


JUDGE GRIESA: In this setting where the Attorney 
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General's office has come before the federal district court, 
we are relying on the representation as an indication that 
if she is indigent the further proceedings -- in the further 
proceedings she will have a right to counsel. We are 
relying on that. 

MR. SAKS: I would like to point out, your 
Honor, that this refers to the fact that the matter has 
been consolidated in the criminal court. I would like 
to point out -- 

JUDGE GRIESA: We understand that. 

This has already been done through 
the court c 2S ab Q There was an 
assurance from the clerk -- 

JUDGE STEWART: '74. I take it from what 
you have been saying is that counsel hasn't been appointed, 
and I take it from what you are saying to Judge Gurfein 
that counsel will be appointed if this proceeding goes on. 
MR. SAKS: In the criminal court of Yonkers. 
JUDGE STEWART: And you will see to it that 
it happens. 


JUDGE GURFEIN: I would like to reserve the state > 


a question of whether the consolidation is proper or not, 


because somehody raised this double jeopardy question. 


| 
ment and put it on the record that we are not dealing with | 
| 
| 
{ 
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MR. SERMANO: If I may, whatever happens to 
Mrs. Davis in this suit at this point, what about the 
thousands of members of the class 

JUDC: GURFEIN: That is“what you are trying to 
goad us into, and that is what we don't want to be goaded 
into. We don't render advices or opinions. 

MR. GERMANO: There is a case or controversy 
before this Court. Thousands of them, your Honor. 

JUDGE GURFEIN: Le‘: me ask you a few questions. 
Does she have counsel or doesn't she? 

MR. GERMANO: She does not now. 

JUDGE GURFEIN: Will she tomorrow? 

MR. GERMANO: She may or may not whether or 
not you dismiss this case. 

JUDGE GURFEIN: He say 

MR. GERMANO: We don't know what he is going 
to do. But that is beside the point, your Honor. 


JUDGE GURFEIN: Assume hypothetically she wi.l 


have counsel, then what is the case or controversy? 


MR. GERMANO: We have a nared plaintiff and 
this is a class action, and under the Supreme court cases 
when you have a class action, that class is entitled to 
relief. 

JUDGE GURFEIN: You haven't been able to define 
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the class for me. 

MR. GERMANO: Your Honor, we have defined 
the class. 


MR. DAVIS: The class is every defendant that 


in the future. 
Let me point this out to you, I'm not a lawyer, 
but this makes common sense to me. 
JUDGE GURFEIN: Does that include the three 
here? 
MR. DAVIS: If you were indigent. Upstate 
they have justices of the peace who are not 


lawyers. They went to jail, people up there, without 


r 

{ 
was arrested, going to be arrested, and will be arrested 

! 

\ 


a lawyer. The Attorney General hasn't said they got a 
lawyer. How do we know they had one? 3,900 people going 
to jail without a lawyer. They are making a mockery of 
the Supreme Court. They said nobody can go to jail without 
a lawyer. They are disregarding the law. What about 
those people? 
FEIN: They are not before us. 

They are members of the class or 
future class. W } 2e! tomorrow if somebody else 
goes to jail? What happens to them? 


Maybe my wife will get arrested and charged 
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with another traffic infraction. What are they going 


me promises and they are not producing. They haven't 
given her nothing in two years. 

JUDGE GURFEIN: There is a state court here, 
too, in New York City. | 

MR. DAVIS: . No state remedy under Bartkus and 
Peskin. You serve your sentence, do the time, and no 


review on appeal. 


{ 
to do, look into it after she is in jail? They give Bs 
} 


JUDGE GURFEIN: If you say to the judge, "I a 
to appeal this case, and I have been on bail all the time”-- 
MR. DAVIS: How are you supposed to know if 


you are a “ayman when they don't inform you. They don't 


infuecm you. I have been in his client's court. I used 


| 
: 
| 
to sit there and watch them, In traffic court they don't | 
inform anybody of their rights to appeal. They don't | 
inform anybody of their right to self-incrimination. | 
JUDGE GURFEIN: We have heard enough on that. 
Thank you very much. | 
You want two minutes? 
ut. GERMANO: I would like two minutes, your 
Honor. 


THE COURT: All right. 


MR. GERMANO: If I may read to you from 
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Justice Powell's concurrence in Argersinger, and if I m: 

your Honor, it was concurred in by Justices Burger and 
Rehnguist. In his concurrence he makes it quite clear that | 
the right to counsel goes beyond merely where there is a 
jail sentence, 

JUDGE GURFEI He makes it clear but he doesn't 
have a majority. cnow about that. 

MR. GERMANO: They are the most conservative 
members of the Supreme Court. I think the implication 
is clear. That was not before them in Argersinger. 

What they were saying is the next case that comes 
up, the next case that comes to us the right to counsel 
extends. In fact it has been extended by other courts 
well beyond rere! cases. 

JUDGE GURFEIh: But on the other hand, 

Justice Douglas is the most liberal, why didn’ 
Lc? 

MR. GERMANO: . The case was not 
The right to counsel has been extended in this circuit 
in vale v. Quinlan to debtor-creditor proceedings. That is 
not a criminal proceeding where a person could spend time 
in jail, in Connecticut to body execution proceedings; 


in California to child neglect proceedings where there is 


| 
| 
| 
f 
| 
{ 
| 
| 
! 
| 


a possibility of losing your child. This right to counsel 
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has been extended in this country. Under me applicable 
laws and under these cases the named class -- the unnamed 
class plaintiffs, all those person who in the future after 
this Court renders a decision, no matter what happens to 
Mrs. Davis, whether she gets counsel, all those unnamed 
class members are entitled to counsel under the decisions 
in this country. 
JUDGE GURFEIN: Thank you very much. 
MR. SAKS: May I have a minute, your Honor? 
JUDGE GURFEIN: Just one minute. 
I would like to point out that 
at page 64 of Justice Powell's concurring opinion he makes 
an example of who should have attorneys in these petty 
offenses. One of the classes he excludes is traffic 
violation people, Page 64, your Honor. 
JUDGE GURFEIN: I remember that. 
MR. SAKS: I would like to point out that 
the Supreme Court speaking in a plurality decision made the 
point that it is only where a person is actually sent to 
jail, actually deprived of liberty, is the state obliged 
counsel to an indigent defendant. 
In this case Mrs. Davis cannot go to jail on 
a traffic infraction charge. Judge D'Aprice, by 
refusing to grant her an attorney, has excluded that 
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. 2 possibility. In other words, where there is an alternate 
3 of a fine or incarceration, applying that rule to this 
4 case, the only thing that could happen to her is that 
she is fined. 


6 JUDGE GURFEIN: Why do you say that? 


7 MR. SAKS: Because the Supreme Court, reading 


from page 40 -- 


$ - JUDGE GURFEIN: That is assuming that the City 


whatever it is called, follows the 


Court of Yonkers, 


Supreme Court of the United States, 


Let us be serious, your Honor. 


. eye tte 
2th VA 


Throuyhout the cases, in Sc 


14 Persue, the Supreme Court of the United States said the 
, b 


assume that the state courts of the United 


would not 


States would ignore the Supreme Court's decision. 


7 In this case, the City Court of Yonkers has not 
18 | ignored the Supreme Court's decision. On the contrary, 

19 | it exercised one of the options available to it. 

20 Now, applying it here -- 

21 JUDGE STEWART: Mr. Saks, Mr. Germano's 


position is he agrees with you that we shouldn't assume 


that the City Court of Yonkers will disregard the 


injunction of the Supreme Court. I take it at least 
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a part of his point is that the City Court in Yonkers or 


~ ATS ~- 
SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 


rd ja 38 


the justice of the peace in White Plains may not know 


about that and may not have had it called to that court's 


attention unless there is a lawyer. 

MR. SAKS: The Appellate Term could correct 

JUDGE STEWART: Of course you can correct it 
after the person has been in jail. 

MR. SAKS: It is juite simple. All they have 
to do is say to the court, "I would like a stay." cannot 
believe they will send a person to jail pending this. 

Bartkus and Peskin cited by them is not in 

The ourt there denied poor persons status to 


There was no demonstration of indigency. 


the core of the case. 
where there is a demonstration of indigency you 


can apply for an attorney under 1102 of the CPLR, but you 
’ 


have to make the demonstration. 


DAVIS: I have one point. There was 


no dispute about this. I got a paper here, letter we 


| 
| 
| 
| 


to Judge Stewart, and if you read the decision, they 
me get it. 
I have a letter sent to Judge Stewart with a 


the decision, your Honor, where they sent Mr. 


an tenement cement tits eta mmantentnametnectestcmamitiimeinm tmnt 
yedanua aroasatngmanenanytteteieoeeneenntietenrtnat a rane Seen 


I have it right here. People versus Johnny 
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Bartkus, Friday, October 17th Law Journal, 1975, page 9. 
It says: 

"Motion for poor person's relief in assignment 
of counsel denied. Time to perfect the appeal is enlarged 


to January 1976 term. Defendant being convicted of a 


traffic offense and not ncarcerated is not entitled to 


poor person relief." 

People versus Barry Peskin: "Motion for poor 
person relief and the assignment of counsel denied. That 
branch of the motion to enlarge the time to perfect an 
appeal is granted and said 
January 1976 term. Since defendant was convicted of a 
traffic infraction, Vehicle anc ffic Law 11380(d), and 

paid his fine he is no longer subject to 
he is not entitled to poor person relief. 
Fennell.” 


JUDGE GURFEIN: We are familiar with it. 


to adjourn and we will be back, 


‘ 


Just wait. We want to discuss something. 
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5. Gurfein (In open court) 

J. Stewart 

3. Griesa JUDGE GURFEIN: The Court is ready to announce 
its decision. 

As we indicated at the beginning of the hearing 
and argument, we have read the briefs extensively and have 
given a great deal of consideration to this case, the 
importance of which we do not minimize. 

There has been a sharp controversy on whether 
or not the plaintiff in this case, Mrs. Davis, will 
ultimately have counsel appointed for her if 
indigency in what is now a consolidated action 
Yonkers Criminal Court. 

we have enough facts at our 
decision on that subject. 
Therefore, 20S ef t i case we 
Mrs. Davis will not have counsel in the 
will be brought against her and that there‘or 
not become moot. 

In view of the fact that the 
become moot on the facts 4s w ned them, there 
is no occasion to consider whether or not persons who 
are allegedly plaintiffs in a class action of this kind 


who are not named would survive as plaintiffs if the 


principal and only named plaintiff were found not to be 
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involved in a case of controversy or in a case which was 
moot or in a case in which she had no standing. 

I would like to point out in passing, however, 


that the class action problem is ely nowhere —~3s simple 


as counsel for the plaintiff has made it. For if we go 


back to the opinion so much relied upon in the Supremes 
Court of Argersinger against Hamlin, 407 U.S. 25 at 40, we 
note the following language from the majority opinion of 
Mr. Justice Douglas: 
“Under the rule we announced today every judge 
will know when the trial of a misdemeanor Farts that no 
imposed even thoucd aa w permits 
he accused is represented by cour i@ will 
have a measure of the seriousness and 
and therefore know when to na: 
accused before tl tri 
isdemeanors will not be 
ruling, but in those that actually end 
deprivation of a person's liberty the accused will receive 
the benefit of the guiding hand of counsel so necessary 
when one's liberty is in jeopardy." 
What we gather from the holding of the Suprene 
Court in the Argersinger case is just that, that where you 


have sorething which is gencrally ki , as a series of 
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“traffic infractions," and there is a pos ibility of dividin 


in, the local judge will have to make a determination, in 
the words of Mr. Justice Douglas, as to whether or not 
the particular offense with which the particular defendant 
is charged is of such gravity and seriousness as to 
require a lawyer. 

The implication of what the Supreme Court 
says, it seems to us, is that if the judge misreads the 
case it will just be too late. If he thinks that on 
what he knows before he starts that counsel is not required 
and he later wishes to impose a jail term, the ruling of the; 
Supreme Court in the Argersinger case will prevent just 
that. 

Now, here we have a situation where there is 


and 


into subcategories the various offenses comprehended there- : 
! 
' 
| 


regardless of what arguments may be made by couns e1, it 
seems to us quite clear that she is a defendant ina 
criminal prosecution, assuming you treat, as we 
the infraction of traffic laws as a crininal pr osecution; 
feel in this case that under the comity doctrine of 
Younger v. Harris, the citation of which is 401 U.S. 37, 
the Supreme Court has made it quite clear that the 


federal courts are not to interfere in pending criminal 


cee te can, i let ae aint ai aan «salle at 


— 
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prosecutions, and they made it abindantly clear in 
Huffman against Persue, Ltd., which was decided in 1975; 
the citation is 9534, 1200, which we cited in the Court 
of Appeals in the Second Circuit of Wallace v. Kern, 

RS ceenee 28, 1974, decided June 30, 1975, and an opinion 
by Judge Milligan, and there we sai~, and I am going to 
“put it into the record as a quote, page 4554 of the 
slipsheet, which begins at 4545: 

"In a recent explication of Younger in Huffman 
against Persue, Ltd., Mr. Justice Rehnquist, writing the 
majority opinion, reiterated that federal injunctions 
against ‘the state criminal law enforcement process' could. 


be issued only -‘under extraordinary circumstances where 


the danger of irreparable loss is both great and immediate,'" 


citing page 1206, quoting from Fenner against Boygen, 
271 U.S. 240, 243, 1962. ' 

I continue with Judge Mulligan's opinion: 

"The Court again announced the twofold policy 
basis for non-intervention in state proceedings: 

"1. The recognition, both congressional and 
judicial, that federal courts should permit state courts 
to try state cases and that if constitutional issues arise, 
the state court judges are fuly sonnetenk to handle them 


since they are bound by the federal Constitution under 
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Article VI. 

"2. The traditional doctrine that a court 
of equity should sti; its hand when a movant has an adequate 
remedy at law." | 


We have held a number of times, and we held 


again only recently in a case coming up from Connecticut, 


‘the Gold case, thet where there is a right of appeal or a 
post-conviction remedy in the state court, that is quite 
sufficent because otherwise we would be running in and 
out of the state courts and interfering with their process, 
It is easy enough to say that just because the 
issue is not guilt or innocence but merely whether or not 
a person gets a lawyer, and I say "merely" in quotes, 
_a most important consideration that the Younger against 
Harris doctrine is distinguishable. We think it is not. 
We think there are adquate remedies in the state courts. 
We think there are clear rights of appeal. We think that 
in the event there should be some difficulty with her 
being let out of jail pending appeal in view of the ruling 
in this case and certainly in the Supreme Court's case 
of Argersinger, there should be no difficulty of either 
getting a justice of the appellate term to grant bail 
pending appeal or, if necessary, tO bring a write of habeas | 
corpus or the equivalent. 
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Now, I'm sorry thet we have to disappoint our 
friends who are (athcented in a class action, but we all 
think it would be untoward for us to decide the scope of 
the statute and its meaning as well as its constitutionality 
before the state courts in New York have had an opportunity 
to do so. 

We could discuss other things, but I'm not 
going to, such as whether the defendants are appropriate 
of a class action. . 

It is even conceivable in this case whether 
a class action is necessary because a decision would be 
binding throughout the state in any event, and perhaps a 
few other matters of that kind. 

We are all convinced that the way to justice 
on this case and to a fair constitutional determination 
is through the medium of the state courts, and hence we 
will dismiss the complaint. 
| JUDGE GREISA: I would like to concur in 
that and put one point slightly differently with all due 
respect to Judge Gurfein. 

Judge Gurfein stated at the beginning of his 


opinion, I believe, that he was assuming for purposes of 


his legal ruling that counsel might not be appointed at 


the trial level of this case. In view of that statement, 
‘ 
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I would like *o add my own statement relvant to that point. 


We have had assurances from the Attorney General 
that if indigency was proved, counsel would be appointed. 
As Judge Gurfein mentioned, that has been, to some extent, 
contested by the other side. : 
From my point of view, Younger applies unless the 
plaintiff here could show sufficiently that she could not 
obtain a sufficient remedy in the state courts, which 
means that Mrs. Davis has the burden of showing the lack 
of such a remedy, and if it is relevant to that showing, 
the burden of showing the lack of counsel at an appropriate 
stage. 

Now, I believe there has not been such a showing 
to avoid Younger, and I believe in view of the assurances 
given us by the Attorney General, both with respect to 
counsel at this stage and counsel‘at an appellate stage, 
that in one way or another there is no indication that 
this constitutional question will not be adquately raised 
in she state courts and taken care of there. 

Exactly how that will be done and whether she 
can prove indigency and whether counsel will be appointed 
at the trial stage or appocliatse stage, I con't know. 

That remains to be seen. 
But all I am saying is that I think the burden 
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is on the plaintiff to avoid the Younger doctrine and show 


o 


the inadequacy of _the state procedure and that has not been 


shown. on 


Therefore, I concur in the dismissal of the case. 
; SHC STEWART: I concur in the conclusions 
which Judge Gurfein has reached, and I concur in his 
basis for reaching those conclusions. 
I think I would state the significance of Younger 
against Harris somewhat differently from the way he has 


cad 


Stated it, but inthis case at least, as I have indicated, 


iby 


I concur. 


JUDGE GURFEIN: The Court stands adjourned. 


Aditya ts 


fibise. 


| 
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; a7 New York State Supreme Court, Second Depart- : 
4. ¢. ment; HONORABLE JOHN D'APRICE, as Judge in 74 C*v. 3631 
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ar . “> PATROLMAN MATTHEW WALSH, as the police offi- : ORDER 
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Defendants. 


On the basic of the opinion delivered at the hearing 


before the three-judge panel, the complaint is dismissed: 


SO ORDERED. 
United Sifts Circuit’ Judge aa 
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April 2S, 


